Annex No. 3 to the Call


SALES AND PURCHASE GENERAL CONTRACT
Reg. No.:  
Concluded between
…
Represented by: 

Bank details: 
SWIFT-BIC: 

Tax reg. No: 

Registered: 

hereinafter called „Seller“ only

and

RWE Gas Storage, s.r.o.

Prosecka 855/68, Prague, 190 00, Czech Republic

Bank connection: ČSOB, a.s. Praha 5, Account No.17805243/0300
Reg. No.: 27892077

Tax reg. No: CZ27892077

Registered: Companies Register kept by the Municipal Court in Prague, Section C, file 124711

Acting by: Andreas Frohwein, Executive

                 Ing. Lubor Veleba, Executive

hereinafter called “Buyer” only

1. Subject matter of the Contract
1.1. The subject matter of this Agreement is to define the rights and obligations of the Seller and the Buyer with regard to the supply of the tubing, pup joints, X-overs and flow couplings as specified in the Annex No. 1 – Technical Specification. These Goods will be supplied to the Buyer by the Seller, whereby the Seller will also transfer to the Buyer the ownership of supplied Goods.
1.2. This Agreement is not to be construed to give rise to any obligations to order Goods on the part of the Buyer without the delivery to the Seller and the acceptance (confirmation) by same of a duly placed order conforming to the requirements set forth in this Agreement (hereinafter referred to as "Order“). The obligation to accept and pay for Goods will only exist insofar as it is agreed in a specific purchase contracts entered into based on the Seller's acceptance of the applicable Buyer's Order.
1.3. In the sense of this Agreement, a purchase contract will be entered into between the Buyer and the Seller based on the Buyer's current needs, based on the Buyer's specific requirements, and based on the Seller's confirmation of the Buyer's Order, all in accordance with the terms and conditions set forth in this Agreement. The Seller agrees that the provisions of this Agreement defining contractual arrangements originating under purchase contracts will apply to and will constitute an integral part of contractual arrangements arising between the Buyer and the Seller based on Orders.
1.4. The Buyer and the Seller agree that individual purchase contracts, which will be entered into between the Buyer and the Seller based on the applicable Orders in the sense of this Agreement, and every individual purchase contract, where the provisions of this Agreement will constitute an integral part thereof, will constitute a separate purchase contract. For every individual purchase contract, this Agreement will constitute general terms and conditions.
1.5. The Buyer agrees to pay the Seller the purchase price for duly delivered Goods.
1.6. The goods shall meet technical up to date standards and rules, shall be supplied in accordance with the terms of this Contract and as specified in the respective Annex No.1. 
1.7. The Seller is obliged to deliver the certificates and the testing documentation (all required documentation) in the scope 1 original + 2 copies in Czech or English language. The goods will be delivered in the scope and in conformity with the Order.
1.8. All goods must fulfil the applicable API-Specification 5CT and 5B latest edition as well as Mill-Specification for gastight connection.
1.9. All goods must be new or in unused condition; joint lengths within Rg. 1, 2  if not otherwise specified in Annex No.1.
1.10. The Buyer obliges to accept the properly delivered goods and pay for the above listed goods the agreed contractual price on conditions stated in this contract.
1.11. Following items must be integral parts of goods delivery and are included in the contractual price:
· Mill certificate acc. API 5CT and EN 10204/DIN 50049/3.1 (2 each)

· Thread protectors (Composite) closed with ventholes or heavy plastic

· Thread compound (if not otherwise specified) Bestoflife 2000
· Internal/external free of loose mill scale

· Temporary external rust protection (mill varnish)

· Wooden dunnage for transportation between each layer of bundle.

2. Specific Orders 
2.1. The Seller agrees to supply the Goods specified above to the Buyer based on specific written purchase contracts, which will be entered into in the form of a confirmed order (hereinafter referred to as "Order“). For the purposes of this General Contract, an Order is a purchase contract which is to be entered into and also a made purchasing contract, accordingly to the context.
2.2. The Seller agrees that every individual Order will be subject to the terms and conditions set forth in this General Contract, including the prices specified herein.
2.3. Individual Orders issued and delivered to the Seller must specify the following: 
a) exact designation of the Buyer and the Seller (i.e. the trade name, registered office, Identification Number, VAT Number, bank details and account number, and incorporation details registered in the Commercial Register) and signature of an authorized person (as per the current Signature Rules),
b) type of goods ordered by the Buyer from the Seller, including quantity,
c) delivery date, 
d) place of delivery (RWE Gas Storage, s.r.o., UGS Tvrdonice (stock Hrusky), 691 53 Tvrdonice, South Moravia Region, Czech Republic), 
e) price calculated based on the prices for Goods, as specified in Annex No. 2 Price list of this General Contract,
f) reference to this General Contract and the registration number of this General Contract. 
2.4. Individual Orders will be delivered to the Seller by electronic mail, by fax, by mail, or in person. Thus delivered Orders must be accepted by the Seller. A confirmation of an Order must be delivered by the Seller to the Buyer using any of the above mentioned methods within ten working days after the delivery of an Order. As to Orders delivered by electronic mail, by fax, by mail, or in person, the time of delivery coincides with the time of handover/dispatch.
2.5. A specific purchase contract will be deemed entered into by and between the Parties upon the Seller's delivery to the Buyer of a written acceptance of an Order. An Order confirmed (accepted) by the Seller and delivered to the Buyer is regarded as a binding agreement establishing the Seller's obligation to deliver Goods to the Buyer and the Buyer's obligation to accept the Goods and to pay the Seller the agreed price in accordance with the terms and conditions set out hereunder, unless otherwise agreed in the Order. 
3. Price
3.1. The price is fixed and includes all costs and risks of the Seller and is understood DAP stock Hrušky, Tvrdonice, Břeclav, Czech Republic according to INCOTERMS 2010 including technical documentation, certificate, suitable packing and all other expenses, if any. 
3.2. The purchase price for the Goods duly delivered following the Order will be calculated by the Seller based on the Price list stated in Appendix No. 2 hereof and in such amount will be charged to the Buyer by the Seller. Each performance based on this General Contract shall be provided on price conditions as stipulated in Annex No. 2 of this General Contract.
3.3. If the steel price goes up / down, the Seller shall be entitled to increase and the Buyer shall be entitled to decrease the bid price in the bid to conclude a purchasing contract by the sum corresponding to the following change.
3.4. Calculating the possible change in price in per cent will be based on the percentage by which the value of the average steel price has changed in the preceding three months compared with the original average steel price for the three months preceding the submission of the bid. This proportion influences the price of the Goods by 75 per cent. The change in price shall apply only if the calculated change in price is 5 per cent or higher.

3.5. Steel prices refer to the average value of the price of EU Steel Prices, Hot RolledCoil for the preceding three months – the relevant source of information on steel price is available at http://www.meps.co.uk – EU Steel Prices, Hot RolledCoil.

3.6. The average steel price made public at http://www.meps.co.uk for the last three months December (XII), January (I) and February (II), i.e. at the time of the submission of the bid by the Seller, corresponds to 419 EUR/t.
4. Delivery terms
DAP RWE Gas Storage, s.r.o., UGS Tvrdonice, 691 53 Tvrdonice, Southmoravian Region, Czech Republic according to INCOTERMS 2010. All delivery notes must be marked by the number of the contract. 
5. Payment conditions
5.1. All payments of the contractual price shall be made by the Buyer against a tax document (invoice) delivered by the Seller to the Buyer in accordance herewith.
5.2. The payment will be invoiced with due 60 days after the receipt of the tax document (invoice) by the Buyer. The tax document is deemed to be settled on the day the payments has been debited from the Buyer’s account.
5.3. Each commercial invoice must contain besides others the data as follows:

· 1x commercial invoice (tax document)
· 1x signed packing list 
5.4. If the Seller fails to observe the delivery time, the due date for invoice payment will be automatically prolonged for the time of delay. Buyer will inform on that the Seller forthwith. Seller is not allowed to apply penalty for payment delay in this case.
5.5. The payment will be effected after the receipt of the invoice including all above mentioned elements. The invoice is considered to be settled on the date when the invoiced sum has been written off from the Buyer´s account.
5.6. Commercial invoice in 1 original must contain besides others the data as follows:
· Number of Sales and Purchase Contract 
· Number of the individual order

· Subject matter of the Contract

· Quantity

· Weight

· Unit price

· Total price

· Intrastat information about material (ECC codes)

5.7. Tax document shall comply with all applicable legal regulations and shall contain the contracting entity’s number of this contract and number of purchase document. Tax document which does not contain any legal or contractual elements or contains some mistakes will be in the maturity period returned to the Seller without payment. The maturity period shall be cancelled by returning of tax document with the above mentioned deficiencies. The new maturity period will start to run after delivery of newly issued or corrected tax document to the Buyer.
5.8. Tax document must be exclusively in A4 format, on standard office paper (80 g/m2), printed on one side, text colour black, and delivered in one counterpart. 
5.9. The Seller can send tax document (invoice) via e-mail to the address: el.faktury@rwe.cz.
6. Transfer of the ownership

The proprietary right to the goods stated under article 1. will be transferred from the Seller to the Buyer after the invoices are paid. Risk of loss to the goods passes to the Buyer in accordance with the delivery terms DAP UGS Tvrdonice according to INCOTERMS 2010.
7. Delivery time

The Seller agrees to deliver Goods to the Buyer within 18 - 20 weeks after the Seller's acceptance of an Order. 
8. Transport  instructions

Consignee:
RWE Gas Storage, s.r.o.
 
RWE Gas Storage, s.r.o., UGS Tvrdonice, 691 53 Tvrdonice, Southmoravian Region, Czech Republic. Contact person:
Mr. Peter Židišin, M +420 737 200 922, peter.zidisin@rwe.cz.
9. Advice of Despatch and Technical Inspection
9.1. The Buyer will be notified by the Seller of the despatch of the goods from the manufacturer´s works at least 2 working days before despatch with protocol of RWE and delivery note, packing list, a CMR road waybill and other necessary information for shipment. The advice of despatch will be send by e-mail: judita.kalabova@rwe.cz and peter.zidisin@rwe.cz. 
9.2. In the course of production of the ordered product the Buyer shall be entitled to carry out – through its representatives - technical inspection of this production and of the quality at the Seller’s factory during normal working hours and to a reasonable extent. Buyer has right to appoint third party for inspection.
9.3. The Seller shall provide the Buyer’s representatives with access to the facilities where the ordered products are manufactured in order to test their quality and the production process. This shall not interfere with the production process.
9.4. The material and laboratories necessary for the testing shall be made available to the Buyer’s representatives free of charge.
9.5. The Seller is entitled to supply the ordered product without prior technical inspection only with the Buyer’s consent in written form.
9.6. The material cost related to the technical inspection shall be born by the Seller.
9.7. The expenses of the Buyer’s representatives carrying out the technical inspection incurred in connection with such inspection shall be born by the Buyer.
9.8. The Seller shall invite the Buyer to carry out the technical inspection not later than 14 days before the scheduled inspection. Should the Buyer fails to carry out this inspection in time or fully in spite of the timely notice of the possibility to carry out the technical inspection the Seller shall be entitled to dispatch the goods without this inspection.
9.9. The Seller must submit documentation for the Buyer’s representatives’ approval during the technical inspection.
9.10. The place of documentation delivery: RWE Gas Storage, s.r.o., Ing. Peter Židišin, Prosecka 855/68, 190 00 Prague, Czech Republic.
9.11. In such case the goods shall be deemed to have been supplied in accordance with the agreement.
9.12. Should the Buyer’s representative arrive, upon the Seller’s invitation, on the designated date to carry out the technical inspection and the inspection cannot be carried out for reasons which are the Seller’s fault the Seller shall then bear all the costs associated with the technical inspection at an alternative date (travel expenses, accommodation, per diem allowances).
9.13. The advice of technical inspection will be send by e-mail: judita.kalabova@rwe.cz and peter.zidisin@rwe.cz. 
9.14. The Buyer has right to cancel this sales and purchase contract if the material will not meet any of the requirements set by this contract or requirements from call and it´s attachments and Seller is not able to retrieve it on call of buyer.
10. Warranty

10.1. The warranty period for the goods will be 24 months from the date of delivery.
10.2. The warranty period shall start on the day the Buyer takes delivery of the Goods supplied.

10.3. The warranty applies especially to any and all manufacturing, design and material defects which appear on the Goods during the warranty period.

10.4. The Seller guarantees that the Goods shall have the properties arising from the contract documentation declared by him and usual properties otherwise during the warranty period.

10.5. The Buyer shall notify the Seller in writing of any defect detected without undue delay after he detects it within no later than 15 business days from the relevant day. The written form shall be deemed to be observed even if the notification of any defect is made by fax or e-mail. The Buyer’s duty to notify of any defect of the Goods shall be deemed fulfilled on the day the notice of the defect is sent to the Seller. The Buyer shall inform the Seller in this context about where he sees the defect of the Goods.
10.6. Based on the Seller’s request, the Buyer shall make it possible for the Seller to examine the Goods on which the defect has been detected. The Seller shall be obliged to perform the technical examination of the Goods on which the defect has been detected within no later than 5 business days from the receipt of the Buyer’s notice of the defect of the Goods. If the Seller fails to perform the examination within the agreed period, it shall apply that the defect of the Goods is acknowledged by him.
10.7. The Seller is obliged to comment on the detected defect of the Goods within 5 business days from the receipt of the Buyer’s notice of the defect and propose a date by which the defect will be removed. The deadline for the defect removal shall be set by agreement of the Contracting Parties; where no agreement is reached, a reasonable time limit shall be determined by the Buyer.
10.8. The Seller undertakes to start removing any defects of the Goods in the warranty period as soon as technically possible doing so in any emergency situation immediately after receiving the written notice of the complaint filed by the Buyer. Defects must in each case be removed within no later than 60 days.
10.9. The warranty shall not cover any defects arisen by unprofessional handling by the Buyer or individuals having handled the Goods with the Buyer’s consent or by any interventions made by the Buyer or any other individuals with his consent in contradiction to the instructions on handling and maintenance of the Goods.
10.10. During the procedure to deal with rightfulness of a claim resulting from the complaint, which is a period from the notification of the Seller of the defect of the Goods until the defect is removed or the Seller hands over to the Buyer a written notice saying he does not acknowledge the complaint, the running of the warranty period shall be suspended. In the event the Buyer does not agree with the Seller’s adverse opinion of the complaint, and the claim resulting from the defect of the Goods is determined by court, the running of the warranty period shall be suspended until the moment rightfulness of the Buyer’s claim is determined by court.

10.11. The Seller undertakes to remove any defect covered by the warranty at his expense.
10.12. Upon non-acknowledgement of the defect of the Goods by the Seller, the Buyer’s right to make a claim resulting from the defect of the Goods in court shall not extinguish.
10.13. The Seller shall be liable for any damage incurred by his operating activity or by delivery of defective Goods or defective spare parts of the Goods to the Buyer or any third party. The scope of damages shall be governed by the relevant generally applicable legislation. The Seller is obliged to pay damages within 10 days of the delivery of the Buyer’s or third party’s invitation to do so.

11. Penalty

11.1. The Seller may charge the Buyer default interest at the rate of 0.1% of the purchase price for supplied Goods for every day a payment is past due. Rightfully charged default interest comes due 15 days after the Seller delivers to the Buyer a notice requesting the payment thereof; a payment must be made using the method for the payment of tax invoices. 
11.2. If the Seller fails to supply Goods by the delivery deadline (the deadline set forth in an accepted Order), the Seller must pay the Buyer a contractual fine of 0.05% of the purchase price for such non-supplied Goods excluding VAT for every commenced day delivery is past due. 
11.3. The maximum amount of the penalty is 20% and will be calculated from purchase price of the delayed goods. The Seller shall be obliged to pay the penalty within 30 days from the date of its charging at the Buyer´s account.
11.4. If the Seller fails to acknowledge an order by 10 working days, the Seller must pay the Buyer a contractual fine of 100 EUR for every day an acknowledgement is past due.
12. Withdrawal from a Specific Order

12.1. The Buyer has the right to withdraw from a specific Order, in full or in part, if:
a) the Seller, despite being served the Buyer's written notice to this effect, conducts activities in the sense of this Agreement in gross contradiction of the Agreement or an Order,
b) a bankruptcy or insolvency proceedings is initiated to the Seller's assets,
c) a decision is made to wind up the Seller's enterprise by liquidation with no legal successor,
d) the Seller is in default on the delivery of Goods for more than five weeks.
12.2. The Seller has the right to withdraw from a specific Order if the Buyer is in default on a payment the Buyer is obligated to make to the Seller in accordance with this Agreement and the Order, and the payment is more than 30 days past due, despite the fact that the Buyer has been notified of such default in writing by the Seller and the Buyer was given enough adequate time for corrective actions. 
12.3. Withdrawal must be effectuated by means of a written notice delivered to the Counterparty, where withdrawal will come into effect on the day when such a written notice is delivered to the Counterparty. 
12.4. Any and all effects of withdrawal from a specific Order are subject to the applicable provisions of the Commercial Code.
12.5. Withdrawal from a specific accepted Order does not prejudice the Buyer's right to compensation for damage and to the payment of a contractual fine. Withdrawal from an accepted Order does not terminate this Master Purchase Agreement.
12.6. Withdrawal from an Order accepted by the Seller has no effect on other Orders accepted by the Seller in the sense of this Agreement. 
13. Governing law and Arbitration

13.1. Any disputes arising out of or in connection with the present Contract shall be finally settled in accordance with the Rules of Arbitration and Conciliation of the International Arbitral Centre of the Austrian Federal Economic Chamber in Vienna (Vienna Rules) by three Arbitrators appointed in accordance with the said rules. The venue of Arbitration will be Vienna Austria. This Contract and the legal relations of the contracting parties shall be governed by and interpreted in accordance with substantive laws of Austria. Arbitration proceedings will be conducted in English language. The arbitration award will be final and binding for both parties and the parties will act accordingly.
13.2. Any attorney-client privilege and other protection against disclosure of privileged or confidential information, including without limitation, any protection afforded the work-product of any attorney, that could otherwise be claimed by any party shall be available to, and may be claimed by, any such party in any arbitration proceeding. The parties understand and agree that this confidentiality obligation extends to information concerning the fact of any request for arbitration, any ongoing arbitration, as well as all matters discussed, discovered, or divulged, (whether voluntarily or by compulsion) during the course of such arbitration proceeding.  It is the desire of the parties that any Dispute is resolved quickly and at the lowest possible cost, and the Tribunal shall act in a manner consistent with these intentions, including limiting discovery to only that which is absolutely necessary to enable the Tribunal to render a fair decision which reflects the parties' intent set forth in this Contract.
13.3. If any disputes arising of documents sign by both parties, the validity is set as following:

· Order 

· This Contract
· Other documents set by this contract or offer.

14. Confidentiality

14.1. The parties shall be obliged to keep confidential all information in relation to the subject matter of this Contract and in connection with this Contract provided confidential information. The confidential information within the meaning of this Contract is namely:

· all information of commercial, technical and financial character relevant to the customers of RWE Gas Storage, s.r.o.

· information concerning of the operations and development of the storage system RWE Gas Storage, s.r.o. and access to the system (e.g. information on the place of delivery, technical specification and purpose of the delivery etc.)

· another information designated by contracting partner as confidential.

14.2. The obligation to confidentiality remains valid throughout the whole terms of this Contract as well as after its termination, until the confidential information become public without the obliged party breach the Contract.
14.3. The Seller is obliged to conclude a time-unlimited confidentiality agreement with all its employees, members of companies who have been provided confidential information for purpose of the fulfilment of this Contract in relation to any third party.
14.4. However, nothing hereinabove contained shall deprive Seller of the right to use or disclose any information which: (a) is, at the time of receipt, or becomes at a later date, known to the trade or the public through no fault of Seller and then only after said date; or (b) is possessed by Seller before receipt thereof from Buyer, developed by Seller independently of the confidential information, as evidenced by Seller’s written records, or disclosed to Seller in good faith by a third party with an independent right to such information; or (c) required to be disclosed by Seller pursuant to an order of a court of competent jurisdiction or other governmental agency having the power to order such disclosure, provided Seller uses its best efforts to provide timely notice to Buyer of such order to permit the disclosing party an opportunity to contest such order.

15. Validity

This contract is valid until 31.12.2017. 
16. Assignment

Neither party may assign all or any part of its rights or obligations under this Contract without the written consent of the other party, except to the extent that such assignment is to each party’s parent or any of its affiliates or subsidiaries.  All rights and/or obligations contained in this Contract shall inure to the benefit of and be binding upon the assignor and its respective permitted successors and assigns.”
17. General provisions

17.1. All changes and supplements to this Sales and Purchase Contract will be carried out by the form of written mutually agreed upon numbered amendments.
17.2. This Sales and Purchase Contract in 4 originals, 2 originals for each contracting party.
17.3. This Sales and Purchase Contract will come into the force on the date of the signature by both contracting Parties, whichever is the later date of signature. 
17.4. The Parties declare that they have duly read this Agreement prior to its signature, that they agree to the contents hereof, and that this Agreement has been executed definitely, understandably, and not under duress as a free act and deed. In witness whereof, the persons authorized to act on behalf of the Parties subscribe their handwritten signature. 
Signatures of the authorized persons

Annex No. 1 Technical specification 
Annex No. 2 Price list
In Prague on…………..




In …….. on…………

For RWE Gas Storage, s.r.o.
……………………………..
……………………………..




……………………………..

Andreas Frohwein







Executive

……………………………..

Ing. Lubor Veleba 

Executive
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